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LEXISNEXISSUMMARY:

... Yet in Boumediene the Court extended the constitutional right of habeas corpus not only to foreign nationals outside
our borders, but to what some might call the modern-day equivalent of "enemy aliens'--foreign nationals said to be
associated with the enemy in wartime. ... For al its assertions that "everything changed" after the terrorist attacks of
September 11, the Bush administration relied on old-fashioned conceptions of sovereignty and rightsin arguing that
habeas corpus jurisdiction did not extend to Guantanamo, and that federal courts should have no constitutionally
recognized role there. ... In particular, international human rights law has made substantial inroads on traditional
notions of sovereignty and territoriality that once left states both unaccountable to outsiders for what they did to their
own citizens inside their borders, and unaccountable to domestic law for what they did to others outside their borders.
... The United States argued in Boumediene that the key to Eisentrager was that the prisoners were not and had never
been within U.S. sovereign territory, and that because Guantanamo was subject to Cuban, not U.S., sovereignty, a
similar result should obtain. ... The Inter-American Human Rights Commission, for example, has stated that the
obligations of the Inter-American Convention on Human Rights apply wherever a state exercises effective control over
an individual, regardless of territorial considerations. ... Extending habeas corpus to Guantanamo detainees as a
constitutional matter insists on the rights of individuals over formal conceptions of sovereignty and territoriality, and on
the role of courtsin ensuring that democracies respect human rights.

TEXT:

[*47] InJune 2008, more than six years after the first prisoners were brought to a makeshift military prison camp at
Guantanamo Bay, Cuba--bound, gagged, blindfolded, and labeled "the worst of the worst"--the Supreme Court in
Boumediene v. Bush N declared that they have a constitutional right to challenge the legality of their detention in
federal court. The detainees may be excused if they did not leap for joy at the result. After all, the Court ordered no one
released, did not address the question of whether the detainees were lawfully detained or treated, and merely decided as
athreshold matter that they had aright to take their cases to afederal district court--a question the Court seemed to have
decided four years earlier in the first Guantanamo case it considered, Rasul v. Bush. "2 Yet the decision wasin fact a
profound--and in many respects surprising--defeat for the Bush administration in the legal "war on terror." It means
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that Guantanamo is no longer a"law-free zone"--and that the courts will play avital rolein ensuring that the rule of law
appliesto the ongoing struggle with Al Qaeda. As critically important as the Boumediene decision is for the place of
law in the war on terror, however, its most profound implications may lie in what it reflects about altered conceptions
of sovereignty, territoriality, and rights in the globalized world.

Boumediene is groundbreaking in at least three respects. First, for the first time in its history, the Supreme Court
declared unconstitutional alaw enacted by Congress and signed by the president on [*48] an issue of military policy in
atime of armed conflict. While the Court has on rare occasions found that presidents exceeded their powers where they
acted contrary to congressional will during wartime, asin Youngstown Sheet & Tube Co. v. Sawyer N3 and Little v.
Barreme, " this decision went much further, upending the joint decision of the political branches acting together on a
military matter during atime of military conflict.

Second, and also for the first time, the Court extended constitutional protections to noncitizens outside U.S.
territory during wartime. Asrecently as 2001, the Court had stated--without reasoning--that the Constitution was no
solace for foreign nationals outside our borders, articulating a traditional understanding of the Constitution as guided by
territory and citizenship. " Y et in Boumediene the Court extended the constitutional right of habeas corpus not only to
foreign nationals outside our borders, but to what some might call the modern-day equivalent of "enemy
aliens'--foreign national s said to be associated with the enemy in wartime.

Third, the Court declared unconstitutional alaw restricting federal court jurisdiction. The Court has traditionally
sought to avoid such confrontations through the application of statutory interpretation, bending over backward to
interpret statutes to preserve judicial review where it might be unconstitutional to deny such review. " Only on two
prior occasions has the Court actually declared a jurisdiction-stripping law unconstitutional, and on both occasions it
[*49] found reasons for doing so that were independent of the pure question of jurisdiction. "7 The courts have
traditionally avoided enforcing constitutional limits on Congress's control over jurisdiction because congressional
control is seen as important in conferring democratic legitimacy on an unelected institution. Y et in Boumediene, despite
the availability of statutory constructions that could have saved the statute, the Court declared Congress's repeal of
habeas corpus unconstitutional.

The result in Boumediene was al so surprising because the government had precedent on its side. In 1950, the
Supreme Court had expressly ruled that the writ of habeas corpus was unavailable to enemy fighters captured and
detained abroad during wartime. N8 Both the district court and the court of appeals had found that decision, Johnson v.
Eisentrager, to be controlling, and no subsequent case law had directly undermined its reasoning.

Critics will point to these features as evidence that the Court's decision was illegitimately "activist." To many
observers, there are good reasons for judicia reticence in military matters, especially where the political branches act in
concert; N9 good reasons not to extend constitutional protections to foreign nationals; "0 and good reasons for the
Court to avoid a direct confrontation with Congress over the scope of itsjurisdiction. Justice Antonin Scalia charged in
dissent that "[w]hat drives today's decision is neither the meaning [*50] of the Suspension Clause, nor the principles of
our precedents, but rather an inflated notion of judicial supremagy.” N1l

At the same time, the decision was not entirely unprecedented. It vindicated the right to a "writ of habeas corpus,”
an ancient form of judicial remedy that findsits originsin the Magna Carta, and that the Framers deemed so
fundamental that they included it in the main body of the Constitution at a time when they considered a"Bill of Rights"
unnecessary. "2 Habeas corpus gives prisoners the right to challenge the legality of their detentionsin court, and is
both an essential part of the separation of powers and the "stable bulwark of our liberties." M3 |t is fundamental to the
protection of all other rights, because no right can be safely exercised if the government is free to imprison people
without judicial recourse.
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In addition to enforcing a fundamental and long-standing right, the Court applied established doctrine--albeit in a
new setting. In assessing whether the constitutional right of habeas corpus extended to Guantanamo, the Court applied a
contextual and pragmatic inquiry that it had developed and applied in assessing whether constitutional rights extend to
"unincorporated territories,” jurisdictions over which the United States exercises control but does not intend to
incorporate as states. That test asks whether the application of a given constitutional right would be "anomalous or
impracticable" in light of the particular circumstances of the jurisdiction, and applies those rights that would not create
serious anomalies or impracticalities.

Thereal significance of the Court's decision in Boumediene, however, lies not in whether it correctly applied or
modified past precedent to anovel context, but in what it portends for modern-day conceptions of sovereignty,
territoriality, and rights. For all its assertions that "everything changed" after the terrorist attacks of September 11, the
Bush administration relied on old-fashioned conceptions [*51] of sovereignty and rightsin arguing that habeas corpus
jurisdiction did not extend to Guantanamo, and that federal courts should have no constitutionally recognized role there.
The Court's decision, by contrast, reflects new understandings of these traditional conceptions, understandings that
pierce the veil of sovereignty, reject formalist fictions of territoriality where the state exercises authority beyond its
borders, and insist on the need for judicial review to safeguard the human rights of citizens and noncitizens alike.

While Boumediene may appear unprecedented from a domestic standpoint, it fits quite comfortably within an
important transnational trend of recent years, in which courts of last resort have played an increasingly aggressiverole
in reviewing (and invalidating) security measures that trench on individual rights. The Law Lordsin Britain, the
Supreme Courts of Canada and Israel, the European Court of Human Rights, and the Constitutional Court of Germany
have all issued major decisions restricting political prerogative on issues of terrorism and national security in the name
of individual rights. n14

[*52] Theseincreasingly confident judicial assertions of authority in turn reflect global transformationsin
international law since the end of World War 11, including most significantly international human rights law. The latter
half of the 20th century and the beginning of the 21st have witnessed an extraordinary explosion of human rights,
beginning with the UN's Universal Declaration of Human Rights, and finding reflection in international treaties such as
the International Covenant on Civil and Political Rights, the Geneva Conventions, and the Convention Against Torture.
Thistrend is reinforced by regional agreements for the establishment and enforcement of human rights, especially the
European Convention on Human Rights; the growth in influence and power of nongovernmental human rights groups;
theincreasing resort by domestic courtsto international and comparative standards in the interpretation of their own
laws; N15 and the recognition of "universal jurisdiction" as away of holding abusers of certain fundamental human
rights accountable wherever they are found. n16

These devel opments have transformed inter national law from a subject that concerned only state-to-state relations
to one that focuses just as significantly on the relations of states to their own citizens, and to others subject to their
authority. In particular, international human rights law has made substantial inroads on traditional notions of
sovereignty and territoriality that once left states both unaccountable to outsiders for what they did to their own citizens
inside their borders, and unaccountable to domestic law for what they did to others outside their borders. The lasting
significance of Boumediene will rest on its recognition of, and critical role in, the transformation of our understandings
of thisinterplay between sovereignty, territoriality, and human rights.

[*53] 1.

The central issue in Boumediene was whether the privilege of habeas corpus protects foreign national s captured
abroad and held as enemy combatants at Guantanamo. The Bush administration consciously chose to house its detainees
at Guantanamo, a military base in Cubathat we have the right to lease as long as we choose, because it thought its
location beyond our borders would afford it a"law-free zone."

In 2004, the Court ruled in itsfirst Guantanamo case, Rasul v. Bush, that the existing federal habeas statute
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provided review to persons held at Guantanamo. "7 But that decision was superseded when, in the Military
Commissions Act, Congress stripped the courts of habeas jurisdiction over detainees claims. "8 Asaresult, the Court
in Boumediene was confronted with the question of whether Guantanamo detainees have a constitutional right to habeas
corpus--that is, one that cannot be taken away unless Congress suspends the writ in times of "rebellion or invasion." The
Court in Rasul had ssimply employed statutory interpretation, and as such left Congress free to respond, asit did, by
changing the law. In Boumediene, however, the Court thwarted the will of the president and Congress acting together,
and did so on constitutional grounds--which are far less susceptible to a political override.

In arguing that habeas did not extend to Guantanamo, the administration invoked traditional territorial conceptions
of national sovereignty and rights. While the Constitution is unquestionably supreme within U.S. sovereign territory,
courts have generally been reluctant to extend its protections beyond our borders, even to restrict our own government's
actions. For example, the Court has held that the Fourth Amendment does not apply to a search by U.S. agents of a
Mexican national's home in Mexico, M9 and that the Fifth Amendment's Due Process Clause does not protect foreign
nationals with respect to admission to the United States, even if they have been [*54] detained on Ellis Island for
years. "20 And in Johnson v. Eisentrager, the Court noted that the foreign prisoners had committed their offenses
abroad, been captured abroad, tried abroad, and had never been inside U.S. territory, in declining to extend habeas
corpus to them. n21

The government also stressed the status of the detainees as foreign enemies of the state. Even if the constitutional
right of habeas corpus might extend to a U.S. citizen held by the United States abroad, the government maintained, it
should not reach foreigners deemed to be enemiesin a military conflict. The Supreme Court had previously extended
constitutional protectionsto U.S. citizens abroad, "22 but the government argued that those cases rested on the ties of
citizenship and could not be extended to foreign nationals--much |less those associated with the enemy.

The Boumediene Court ruled that at least some constitutional rights can reach beyond U.S. borders to foreign
nationals. As aformal matter, it did so by looking back, not forward. It initially examined the historical evidence
regarding the scope of habeas corpus under English common law at the time of the Founding, and concluded that the
evidence was ambiguous. British courts had exercised habeas jurisdiction over claims of alleged "enemy aliens" during
wartime, but they had generally been in custody in England at the time. British courts had also exercised habeas
jurisdiction over Indiaand Ireland, but had declined to do so over Scotland. The Court ultimately concluded that this
historical evidence left the issue open: There were no clear precedents establishing or denying habeas corpus
jurisdiction in analogous circumstances (in large part because there were no precisely ana ogous circumstances).

The Court then turned to its own jurisprudence concerning the application of the Constitution to so-called
unincorporated territories--areas such as Guam or the Philippines that were (for atime) under U.S. control, but were not
intended to be "incorporated" as states into the Union. The Court held that the Constitution applies of its own forcein
full to "incorporated" territories destined to [*55] become states, but applies only in part to "unincorporated"
territories. The selective application of the Constitution to unincorporated territories was motivated by the need to be
respectful of the territory's own legal tradition and culture. Accordingly, the Court--in what have come to be known as
the Insular Cases--undertook a context-specific inquiry that asks "whether judicial enforcement of the provision would
be 'impracticable and anomalous.™ Nn23

The Boumediene Court read Johnson v. Eisentrager within this doctrinal tradition, noting that the Eisentrager
decision had cited a variety of pragmatic factorsin concluding that habeas corpus should not extend to prisoners of war
held at Landsberg Prison in Germany, including “the difficulties of ordering the Government to produce the prisonersin
ahabeas corpus proceeding.” "24 The United States argued in Boumediene that the key to Eisentrager was that the
prisoners were not and had never been within U.S. sovereign territory, and that because Guantanamo was subject to
Cuban, not U.S., sovereignty, asimilar result should obtain. The Court rejected this argument on two grounds. First, the
Eisentrager Court had cited the petitioners' relationship to U.S. sovereign territory only briefly, while employing other
arguments that seemed in keeping with the broader functional inquiry used in the Insular Cases. Second, and more
significantly, the Court noted that because "sovereignty” was determined by the political branches, making sovereignty
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the linchpin for rights protections would make it "possible for the political branches to govern without legal constraint”
n25 --or in other words, to establish "law-free zones." Accordingly, the Court concluded, questions of extraterritorial
application of the Constitution "turn on objective factors and practical concerns, not formalism." n26

The majority then determined that several factors distinguished Eisentrager and made application of habeas corpus
to the Guantanamo detainees neither anomalous nor impracticable. Eisentrager concerned individuals who did not
dispute their status as "enemy aliens' captured during a declared war; the Guantanamo detainees, [*56] by contrast,
were not citizens of any state with which the United Statesis at war, and denied that they had been correctly identified
as "enemy combatants." The Eisentrager petitioners had been convicted of war crimes after a full-fledged criminal trial;
the Guantanamo detainees had received only the summary procedure of a Combatant Status Review Tribunal, the
procedural shortcomings of which made habeas corpus review more essential. The Eisentrager petitioners were held in
Landsberg Prison in Germany, which was subject to the control of the Allied Powers, while the United States exercises
exclusive jurisdiction and control over Guantanamo. And while the United States faced significant security threatsin
Germany at the end of World War 11, the government cited no security obstacles to extending habeas jurisdiction to
Guantanamo, an isolated location thousands of miles from any battlefield.

Asthe dissenting justices pointed out, however, this sort of al-things-considered contextual analysis givesriseto
few general principles of law. As aresult, it leaves government officials guessing asto which, if any, constitutional
constraints will apply to official action abroad, and gives the Court arelatively free hand in future cases. Moreover, as
Justice Scaliaillustratesin his dissent, one could read both the British and the U.S. precedent to preclude extension of
habeas corpus to foreign nationals held as enemy combatants outside U.S. borders.

The real significance of the Boumediene decision, however, lies not in how it reads the past, but in what it says
about the present and the future. Although the decision rested entirely on domestic congtitutional grounds, the Court's
ruling reflects important modern-day developments in conceptions of sovereignty, rights, and judicial review--each of
which has been profoundly transformed by the human rights revolution of the past half century.

As noted above, the worldview underlying the government's position in Boumediene was decidedly old-fashioned.
It treated sovereignty as absolute, and strictly tied to territory; and viewed rights as derivative of sovereignty, and
therefore also territorialy limited. Within our borders, the United States is sovereign, and the governing sovereign law,
the Constitution, establishes rights that are subject to judicial protection and enforcement. Guantanamo, however, lies
[*57] outside our borders and is subject to the absolute sovereignty of another nation, Cuba. The government argued,
therefore, that constitutional rights cannot govern there, even if the United States, as a practical matter, exercises
exclusive jurisdiction and control.

Thisworldview is consistent with traditional conceptions of sovereignty and inter national law. At the time of the
Congtitution's framing, for example, nations were seen as independent sovereigns and sovereignty was seen as virtualy
impregnable. It followed, amost as a corollary, that national sovereignty was territorially limited. If sovereignty is
absolute, it cannot coexist with the sovereignty of another nation, and so territorial lines are necessary to demarcate the
beginning of one nation's absolute sovereignty and the end of another's.

Traditionally, the realms of domestic and inter national law were similarly defined by borders. A state's domestic
laws were presumptively limited to its territory, and only in limited contexts could domestic law extend
extraterritorially--as such an extension would risk interfering with the absol ute sovereignty of another state. And asa
traditional matter inter national law addressed relations among, not within, states. The objects of international and
domestic law were thus strictly divided. I nternational law concerned external relations between nation-states as such,
while domestic law concerned the relation between "the people” and their government. Individual rights were
accordingly a domestic matter, subject to the will of the sovereign, and not a concern of international law.
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The Bush administration's arguments rested on these notions: Sovereignty isterritorially defined, and individual
rights are a matter of the sovereign's domestic law. That domestic law generally does not extend beyond our borders,
except (and even this exception is a post-constitutional development) when the state's actions affect its own citizens
abroad. As domestic law, the Constitution should not extend beyond our borders to another sovereign's territory unless
the extension is based on the (domestic) tie between the state and its own citizens.

This understanding still largely governed international and domestic law at the time Eisentrager was decided. Long
before September 11, however, these conceptions had begun to change. International human rights, globalization, and
modern communications and transportation have rendered borders and sovereignty considerably [*58] less sacrosanct,
while simultaneously providing new bases for the protection of rights. Sovereigns no longer enjoy absolute supremacy
within their own borders, but are subject to the limits of inalienable human rights. "27 Those rightsin turn are
predicated not on an individual's geographic location, nor on his or her relation to the state, but on human dignity, a
quality that exists independently of both territory and citizenship.

International human rights norms have increasingly been interpreted as applicable beyond a nation's own borders,
wherever the nation exercises effective control over aplace or aperson. "28 The Inter-American Human Rights
Commission, for example, has stated that the obligations of the Inter-American Convention on Human Rights apply
wherever a state exercises effective control over an individual, regardless of territorial considerations. It reasons that the
rights articulated in the Convention inhere in human dignity, and therefore it should not matter where the individual is
found. N29 |f a Convention state exercises control over the individual, it must respect his rights under the treaty. The
European Court of Human Rights has similarly ruled that the obligations of the European Convention apply wherever a
state exercises effective control over a particular jurisdiction, and in some instances, over a particular individual. N30
Applying this [*59] principle, the United Kingdom's Law Lords held that the European Convention on Human Rights
applied to a British prison maintained in Basra, Irag, because the British Army exercised effective control over the
prison. N3l

Even though the United States has been aleader in pressing for many of these international developments, it has
found the implications for its own conduct difficult to accept. When the Senate has ratified human rights treaties, for
example, it has generally insisted on reservations that ensure that the treaty's obligations do no more than duplicate
those already imposed by our own Constitution. "32 Moreover, the Bush administration has relied on territorial and
citizenship argumentsto shield other "war on terror" initiatives from legal constraint. Thus it maintained that the
international treaty prohibition on cruel, inhuman, and degrading treatment did not protect foreign nationals
waterboarded and otherwise abused by the CIA in secret "black sites' abroad. "33 And it has argued that federal
officials "renditions" of foreign nationals to other countries to be interrogated under torture there implicate no
constitutional rights so long as the individual was not admitted to the United States when the rendition occurred. N34

[*60] The Boumediene decision suggests that the Court is more open to these transformations in international legal
culture than is the administration. That in turn may be because under the modern conception of inter national law, the
legitimacy of judicial review hasitself been reinforced in important ways. The international human rights regime insists
that democracy is not the ultimate test of alegitimate government, but that respect for inalienable human rightsis. And
democracies are not particularly likely to protect human rights when the majority feels threatened by outsiders or by a
minority group. In those settings, asin the "war on terror," the political branches, responsive as they are to
majoritarian desires, are likely to sacrifice the rights of those without a powerful voice in the political processin the
name of preserving the security of the majority. "3° Thisis not a flaw unique to the United States, but is an inevitable
feature of amagjoritarian process. Precisely for that reason, courts have an essential role to play in protecting individual
rights on behalf of those without a voice in the political process. 36

The transnational trend referred to above, in which courts have restrained the national security measures of political
branches, reflects an increasingly broad acceptance of the importance of individual rights, and of the appropriate role of
courts in enforcing them. When the Israeli Supreme Court barred coercive interrogations of Palestinian terror suspects,
the Law Lords deemed incompatible with human rights obligations a U.K. law authorizing indefinite detention of
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foreign terror suspects, or the European Court of Human Rights ruled that nations may not deport a foreign national
suspected of terrorist ties to a country where he faces arisk of cruel, inhuman, or degrading treatment, they were
insisting on the propriety--and indeed the necessity--of meaningful judicia review where states take action against
outsiders in the name of national security. The Supreme Court's decision in Boumediene does the same. Chief Justice
John Roberts's complaint that the majority gave "unelected, politically unaccountable judges" an inappropriate rolein
overseeing "the Nation's foreign policy” N37 misses the point of the last half century. [*61] The protection of
fundamental human rights requires not only the piercing of once-impermeable sovereign borders, but also the robust
intervention of unelected courts.

Conclusion

The United States' legal defense of Guantanamo in the Boumediene case turned ultimately on outmoded claims
about sovereignty, territoriality, and rights. The Court's rejection of those arguments in turn isin keeping with a global
shift in modern understandings of these concepts. Sovereignty is no longer absolute, territorial, and sacred, but
conditional and limited by legal obligations to the individual that simultaneously pierce the border--insisting that a state
respect the rights of those within its own jurisdiction--and extend beyond the border, limiting the state's range of choice
wherever it exercises effective control over an individual or place. At the same time, the Court's confident assertion of
itsown rolein enforcing rights is aso in keeping with a transnational understanding that, while democracy is good for
many things, it is not the sine qua non of |egitimate government; respect for individual autonomy and human rightsis.
Because democracies are not particularly good at protecting the rights of unpopular minorities, especially those
minorities outside the polity, the courts have an essential role to play. Extending habeas corpus to Guantanamo
detainees as a constitutional matter insists on the rights of individuals over formal conceptions of sovereignty and
territoriality, and on the role of courtsin ensuring that democracies respect human rights. It ushers U.S. law into the 21st
century.

Legal Topics:
For related research and practice materials, see the following legal topics:
GovernmentsFederal Governmentlnternational Detaineesinternational LawSovereign States & Individua sHuman

RightsTerrorismMilitary & Veterans LawWarfare
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